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HEBERT, SCHENK & JOHNSEN, P.C.
1440 E. Missouri Avenue
Missouri Commons Suite 125
Phoenix, Arizona  85014-2459
Telephone:  (602) 248-8203
Facsimile:  (602) 248-8840
E-Mail Address: cjj@hsjlaw.com

Carolyn J. Johnsen - 011894
Attorneys for Debtor

IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF ARIZONA

In re: 

LEEWARD HOTELS, L.P., an Arizona
limited partnership,

Debtor.

Chapter 11 Proceedings

Case No. 99-09162-ECF-GBN

OBJECTION TO PLAN OF REORGANIZATION
FILED BY LENNAR PARTNERS

Hearing Date: June 2, 2000
Hearing Time: 9:00 a.m.
Courtroom 4, 10th Floor

Leeward Hotels, L.P. (“Debtor”) files this objection to the Plan of Reorganization filed by Lennar Partners

on behalf of LaSalle National Bank, as trustee  (“Lennar Plan”).  As the plan proponent, Lennar has the burden

of establishing each applicable requirement of Bankruptcy Code § 1129.  In re Rusty Jones, 110 B.R. 362, 373

(Bankr. N.D. Ill. 1990); In re Cellular Info.  Systems, Inc., 171 B.R. 926 (Bankr. D.D.N.Y. 1994). The Lennar

Plan fails to comply with the provisions of §1129 and therefore Lennar will be unable to sustain its burden of

proof.  Accordingly, confirmation of the Lennar Plan must be denied.

The Lennar Plan Has Not Been Proposed in Good Faith

Section 1129(a)(3) requires that “[t]he plan has been proposed in good faith and not by any means

forbidden by law.”  In order satisfy the statutory requirement of good faith, a plan must be intended to achieve

a result consistent with the objectives and purposes of the Bankruptcy Code.  In re Corey, 892 F.2d 829, 835 (9th

Cir. 1989); In re Stolrow's, Inc., 84 B.R. 167, 172 (9th Cir. BAP 1988).  Good faith also requires a fundamental

fairness in dealing with creditors and claimants.  Stolrow's, 84 B.R. at 172.  Whether a Plan has been proposed

in good faith is determined in view of the totality of the circumstances.  Id. 
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1At p. 30:  The Secured Lender believes it to be likely, however, that final Hotel Sale

Prices obtained for the Hotel Properties at the Hotel Auction will not be sufficient to permit any
recovery for any holder of a Claim or Equity Interest in Classes 20 through 22.
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In this case, Lennar has proposed a plan which benefits only Lennar.  The Lennar Plan requires an auction

on the Effective Date of the 10 Hotels on which Lennar claims a lien and a return to Amresco of the Albuquerque

Hotel on which it claims a lien.  Lennar is permitted to credit bid on each of the Hotels.  The proceeds from the

sale of each of the Lennar Hotels is first credited against the debt against the individual Hotel and then applied to

Lennar’s guaranty claim.  While the Lennar Plan addresses at great length procedures for distributing excess

proceeds to other creditors, it admits in its own Disclosure Statement that it is unlikely unsecured creditors will

have any recovery whatsoever.1

Lennar’s intent is simply to foreclose on its collateral without regard to whether unsecured creditors

receive payment.  Its proposed plan is certainly not the only alternative available in this case.  In contrast, the

Debtor has proposed a full-pay plan in which creditors, including Lennar are paid the full amount of their claims

plus interest.  These circumstances demonstrate that the Lennar Plan which furthers only Lennar’s interests is not

proposed in good faith.

The Lennar Plan Does Not Comply with §1129(a)(8)

Section 1129(a)(8) requires 

With respect to each class of claims or interests -

(A) such class has accepted the Plan; or

(B) such class is not impaired under the Plan.

Although the balloting has not been completed at the time of the filing this objection, the preliminary 

results indicate that certain impaired classes under the Lennar Plan have rejected the Lennar Plan.

The Lennar Plan Is Not Feasible 

The Lennar Plan purports to pay Classes 1 through 5 on the Effective Date from cash available from the

Debtor’s debtor-in-possession accounts (DIP Account).  By confirmation, the total amount of claims in these

classes will be well over $1,000,000.  It is unlikely there will be a sufficient amount of cash in the DIP Account

to pay these claims in full on the Effective Date, yet Lennar has made no provision in its plan for the infusion of

monies sufficient to absorb the shortfall. 
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The Lennar Plan Does Not Comply with §1129(a)(9) 

Section 1129(a)(9)(A) requires that administrative creditors be paid in full in cash on the effective date of

the plan unless the holder of the claim has agreed to different treatment. Section 1129(a)(9)(C) provides for

minimum treatment of priority tax claims.  As stated above, it is unclear whether there with be sufficient cash to

pay these creditors and there is no provision for the infusion of monies from Lennar to make these payments.  In

addition, Section 6.1 appears to skew the priorities mandated by the Code.

The Lennar Plan Fails to Satisfy the Requirements of §1129(a)(10)

Section 1129(a)(10) requires that at least one class of claims that is impaired under the plan vote in favor

of the plan without including the votes of any insiders.  Although the balloting has not been completed at the time

of filing, it appears the only impaired creditor which will vote to accept the Lennar Plan is Lennar.  It is unlikely

Lennar will be able to vote.  It cannot have an allowed claim under § 502(d) since it has received, and has failed

to disgorge, voidable transfers pursuant to 11 U.S.C. § 547.  As a result, Lennar’s vote cannot be considered for

purposes of § 1129(a)(10).

The Lennar Plan Discriminates Unfairly and Is Not Fair and Equitable

The preliminary balloting results on the Lennar Plan indicate that not all impaired classes will be accepting.

Consequently, the Lennar Plan must comply with §1129(b), which requires that a plan may not discriminate

unfairly and that it must be fair and equitable.  The Lennar Plan discriminates unfairly against classes of unsecured

creditors by subordinating them without justification.  In addition, the Lennar Plan is not fair and equitable to

creditors or equity holders.  As stated in In re Grandfather Mountain Ltd. Partnership, 207 B.R. 475 (Bankr.

M.D.N.C. 1996), “in order to satisfy the overall requirement of 1129(b)(1) that a plan be ‘fair and equitable’ the

plan must literally be fair and equitable.’” (emphasis by the court). See also D&F Const., Inc., 865 F.2d 673, 675

(5th Cir. 1989).  It is hardly fair and equitable when all creditors can be paid through Debtor’s Plan and no

unsecured creditors, other than Lennar will be paid in the Lennar Plan.  

The auction procedure is woefully inequitable to creditors and equity holders.  Supposedly, the auction

will be advertised prior to the sale.  Bidders will be expected to submit notices to bid and post $100,000 security

prior to confirmation, but it will be impossible to determine when confirmation might occur.  The process is

confusing and discourages any potential bidders from coming forward.  Bidders would increase the chances of a

distribution to creditors. Thus, as it stands the auction sale proposed is not fair and equitable.
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Finally, the Lennar Plan does not provide for fair and equitable treatment of secured claims in accordance

with §1129(b)(2)(A).  Although, the Lennar Plan purports to pay on the Effective Date secured claims relating

to real estate taxes, personal property taxes and mechanic’s liens, it is unclear whether this will occur.  Article 6.1

of the Lennar Plan provides for Classes 1-5 to receive cash from the DIP Account.  As stated above, there may

be insufficient funds to pay secured claimant from this pool.  Section 6.2 provides that the Hotels will be sold free

and clear of all liens. There is no provision that any of the secured claims for taxes and mechanic’s liens will attach

to the proceeds and in fact, it does not appear there will be any proceeds.  The result  to these claimants is an

elimination of their liens and no payment.

CONCLUSION

For the foregoing reasons, the Debtor requests the Court to deny confirmation of the Lennar

Plan.

DATED this 28th day of April, 2000.

HEBERT, SCHENK & JOHNSEN, P.C.

By     /s/ Carolyn J. Johnsen #011894 
Carolyn J. Johnsen
1440 East Missouri Avenue
Missouri Commons Suite 125
Phoenix, Arizona 85014-2459
Attorneys for Debtor

COPY of the foregoing mailed or
served via (fax*/ electronic notification**
or hand-delivery if marked ***)
this 28th day of April, 2000, to:

Office of the U.S. Trustee
P.O. Box 36170
Phoenix, AZ 85067-6170

Michel W. Carmel, LTD.
80 East Columbus Avenue
Phoenix, Arizona 85012-2334
Counsel for Kilburg Management, 
Kilburg Employment; Kilburg Hotels

Thomas J. Salerno
Jordan A. Kroop
Reneè Sandler Shamblin
SQUIRE SANDERS & DEMPSEY, L.L.P.
40 N. Central Ave., Suite 2700
Phoenix, AZ 85004
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Laurel M. Isicoff
KOZYAK TROPIN & THROCKMORTON, P.A.
2800 First Union Financial Center
200 S. Biscayne Blvd.
Miami, FL 33131

Christopher H. Bayley
SNELL & WILMER, L.L.P.
One Arizona Center
Phoenix, Arizona  85004-0001
Local Counsel for GMAC (LaSalle)

David W. Elmquist, Esq.
WINSTEAD SECHREST & MINICK, P.C.
5400 Renaissance Tower
1201 Elm Street
Dallas, Texas 75270-2199
Counsel for GMAC (LaSalle)

Mikel R. Bistrow, Esq.
LUCE, FORWARD, HAMILTON & SCRIPPS, L.L.P
600 West Broadway, Suite 2600
San Diego, California 92101-9886

Douglas G. Zimmerman 
Michael G. Helms
JENNINGS, STROUSS & SALMON, P.L.C.
One Renaissance Square
Two North Central Avenue
Phoenix, Arizona 85004-2393
Counsel for Best Western International, Inc.

Tim L. Small, Sr.
Director of Credit
BEN E. KEITH COMPANY
601 E. 7th Street
P.O. Box 2628
Ft. Worth, Texas 76113-2628

Timothy R. Greiner
GREINER GALLAGHER & CAVANAUGH, L.L.C.
2001 Route 46, Suite 202
Parsippany, New Jersey 07054
Counsel for Ramada Franchise Systems, Inc,
Days Inns of America, Inc.

Missouri Department of Revenue
Bankruptcy Unit
ATTN: Gary L. Barnhart
P.O. Box 475
Jefferson City, Missouri 65105-0475

Charles Brackett
Kleberg Law Firm
First City Tower
1001 Fannin, Ste. 1100
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Houston, TX 77002-6708
Counsel for Mavco Construction Co.

Steven N. Berger
ENGLEMAN BERGER, P.C.
One Columbus Plaza, Suite 100
3636 North Central Avenue
Phoenix, Arizona 85012-1985
Counsel for Ramada Franchise Systems

Bryan A. Albue
Janet W. Lord
FENNEMORE CRAIG
3003 North Central Avenue, Suite 2600
Phoenix, Arizona 85012-2913

James H. Burshtyn
LINEBARGER HEARD GOGGAN BLAIR
GRAHAM PENA & SAMPSON, LLP
1949 South IH 35 (78741)
P.O. Box 17428
Austin, Texas 78760-7777
Counsel for Round Rock ISD

Elizabeth Weller
Monica McCoy-Purdy
Edward Lopez, Jr.
LINEBARGER HEARD GOGGAN BLAIR
GRAHAM PENA & SAMPSON, LLP
2323 Bryan Street, Suite 1720
Dallas, Texas 75201-2691
Counsel for City of Dallas/DISD

Dennis D. Miller, Esq.
EVERS & HENDRICKSON, L.L.P.
155 Montgomery Street, 12th Floor
San Francisco, CA 94104
Counsel for Phoenix Leasing Incorporated

Michael Reed
MCREARY, VESELKA, BRAGG & ALLEN, P.C.
P.O. Box 26990
Austin, Texas 78755-0990
Counsel for County of Williamson
Williamson County RFM
County of Taylor, City of Abilene
Abilene Independent School District

Brian W. Hendrickson, Esq.
HENDRICKSON & ASSOCIATES
4411 S. Rural Road, Suite 201
Tempe, Arizona 85282
Counsel for City of Lubbock, Texas
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Patrick H. Tyler
Assistant Attorney General
Bankruptcy & Collections Division
P.O. Box 12548
Austin, Texas 78711-2548
Counsel for Comptroller of Public Accounts
for the State of Texas

Bret M. Maidman
LEWIS AND ROCA LLP
40 North Central Avenue, Suite 1900
Phoenix, Arizona 85004-4429
Counsel for ACP Mortgage

Thomas W. Choate
Attorney at Law
P.O. Box 206
Abilene, Texas 79604
Counsel for Expo Center of 
Taylor County

    /s/ Jerri J. Allen                    
F:\Data\KILBURG.B\9903401\Obj-Plan3.wpd


